
 

[o]bjections . . . should be limited to those that under Rule 32(d)(3) might be waived if not 

made at that time ...[o]ther objections can ... be raised for the first time at trial and therefore 

should be kept at a minimum during a deposition. 

 

Directions to a deponent not to answer a question can be even more disruptive than 

objections. The second sentence of new paragraph (1) prohibits such directions except in 

the three circumstances indicated . . . . 

 

In general, counsel should not engage in any conduct during a deposition that would not 

be allowed in the presence of a judicial officer.  The making of an excessive number of 

objections may itself constitute sanctionable conduct.3
 

 

Speaking objections occur when the defending attorney actually engages in coaching the witness, 

attempting in the course of articulating the objection to direct the witness’ attention to what the “right” or 

“correct answer should be.”4
 

  Such objections are prohibited.  “Objection to form” should be sufficient 

explanation to notify the examiner of the grounds for the objection and thereby allow revision of the 

question.5
 

 Any further explanation is inappropriate.  Counsel should avoid the prohibited practice of 

engaging in so-called Rambo Tactics where counsel attacks or objects to every question posed, thus 

interfering with, or preventing, the elicitation of any meaningful testimony and disrupting the orderly flow 

of the deposition.6 The advisory committee notes for Rule 30(d) explain that “the making of an excessive 

number of unnecessary objections may itself constitute sanctionable conduct.”7 

If the deponent does not understand the question, or the meaning of a word or phrase, or even if 

the deponent has a question about a document, the deponent should ask the questioning attorney.  If the 

deponent lacks knowledge or understanding, then the deponent should say so, not seek understanding or 

direction about how to answer the question from his or her attorney.  The examiner has the right to the 

deponent’s answers, not an attorney’s answers.8 A lawyer’s purported lack of understanding is not proper 

                                                         
3 Fed.R.Civ. P.30(d), Advisory Committee Note. 

 
4 Applied Telematics, Inc., v. Sprint Corp., WL 79237 (E.D. Pa, 1995) citing the Federal Bar Council Committee on Second 

Circuit Courts, “A Report on the Conduct of Depositions” 131 F.R.D. 613, 617 (1990), quoted by Virginia E. Hench, Mandatory 

Disclosure and Equal Access to Justice: The 1993 Federal Discovery Rules Amendments and the Just, Speedy and Inexpensive 

Determination of Every Action, 67 Temple L. Rev. 179, 218 n.182 (1994).  

 
5 See 8A Wright, Miller, & Marcus, Federal Practice and Procedure Civil 2d., § 2156 at 206 (1994).  

 
6 American Directory Service Agency Inc. v. Beam, 131 F.R.D. 15, 18-19 (D.D.C. 1990).  

 
7 Fed.R.Civ. P. 30(d)(1), Advisory Committee notes on the 1993 amendment.  

 
8 In Re: Stratosphere Corp. Securities Litigation, 182 F.R.D. 614 (D.Nev. 1998).  

 



 

reason to disrupt the deposition.9
 

  It does not matter if an attorney does not understand the question.  It 

is only the witness’ understanding of the question which is of significance. 

C. Application of the Rules to this Litigation 

Petitioner does not seek relief lightly.  Litigation is not for the thin skinned or easily intimidated; 

but when a pattern of conduct, as opposed to isolated instances, emerges which threatens fair discovery, 

some guidance from the Court is required.  Attached as Exhibit E is an abstract of all objections entered 

by Mr. Doe’s attorney at his deposition.  It demonstrates something far beyond a few isolated instances.  

This abstract should be compared with Exhibit F, an abstract of the same attorney’s objections at the 

deposition of defendant ____.  Exhibit F shows the standard method of objection as to form, with all other 

objections reserved, which is the proper current procedure and which is the underpinning of the proposed 

protective order.  

 Recall the rules governing deposition practice in Louisiana: 

 1. Any objection shall be stated concisely and in a non-argumentative and non-suggestive 

manner. 

 2. Counsel shall cooperate with and be courteous to each other and to the witness and conduct 

themselves as required in open court. 

 3. Counsel may instruct a deponent not to answer for only four reasons: 

  a. When necessary to preserve a privilege, 

  b. To enforce a limitation on evidence imposed by the court, 

  c. To prevent harassing or repetitious questions, or 

  d. To prevent questions which seek information that is neither admissible at trial nor 

reasonably calculated to lead to the discovery of admissible evidence. 

Speaking or coaching objections are specifically prohibited by the first rule.  Attorneys are not allowed 

to gratuitously insinuate obstacles in the path of an examiner’s questioning of a witness.  The second rule 

requires attorneys to cooperate and act as they would in court, which in this case would be in front of a 

judge and jury.  The third rule prohibits an attorney from instructing the deponent not to answer except 

                                                         
9 Applied Telematics, Inc. v. Sprint Corp., WL 79237 (E.D. Pa, 1995).  

 



 

in four limited circumstances.  The examiner has a right to elicit reasonable and non-privileged 

information from the deponent. 

 Three examples from Exhibit E illustrate where Mr. Doe’s counsel violated these three rules, 

thereby requiring a protective order.  Undersigned counsel refers the Court to the abstract for more 

examples if needed.  The purpose of these examples is not to point fingers, but to demonstrate that rules 

have been broken and that future depositions will be unreasonably contentious and inefficient if the Court 

permits these violations to continue. 

1. Example Number 1 

The first example reveals a violation of the third rule on instructions not to answer.  Specifically, 

“relevancy” is not a proper justification for instructing the witness not to answer,10 because it is the 

Court’s duty to decide what evidence is relevant and therefore admissible.  La. Code of Evid. art. 104(B).  

Moreover, the parties in this case had specifically agreed to reserve such objection until trial (see Exhibit 

A), as is the standard practice. 

In inquiring about what, if any discipline, Mr. Doe may have received regarding a clear violation 

of company rules pertaining to drunk driving in a company vehicle, undersigned counsel was met with 

pure, unjustified obstruction. 

[Insert portions of transcript.] 

The witness was instructed not to answer a question reasonably calculated to lead to the discovery 

of admissible evidence, thereby violating the third rule.  But the instruction not to answer did not stop 

there.  Counsel for Mr. Doe continued with argumentative responses and objections based on relevancy.  

How Mr. Doe perceives he is treated because of his father being CEO is highly relevant to the jury’s 

evaluation of Mr. Doe’s credibility.  It is also relevant to the issue of enforcement, or lack thereof, of 

company rules regarding the use of company vehicles while under the influence of alcohol. 

2. Example Number 2 

 The second example reveals a violation of rules 1 and 2.  A mere 18 seconds into undersigned 

counsel’s examination, in response to a benign standard question designed to set the foundation for 

                                                         
10 Article 1443(D) permits an instruction not to answer only when necessary to preserve a privilege, to enforce a limitation 

on evidence imposed by the court, to prevent harassing or repetitious questions, or to prevent questions which seek 

information that is neither admissible at trial nor reasonably calculated to lead to the discovery of admissible evidence.  Note 

that “relevancy” is not listed. 



 

comparing records with testimony and possibly refreshing the latter, counsel for Mr. Doe interjected 

herself into the exam. 

[Insert portions of transcript.] 

Counsel for Mr. Doe used the standard “object to form” as a platform for argumentative speaking 

objections which surely would not be permitted in open court. 

3. Example Number 3 

 In the third example, undersigned counsel questioned Mr. Doe regarding the amount of alcohol he 

and fellow defendant drank that fateful night. When the issue turned to Mr. Doe’s level of drunkenness 

compared to his companion’s on the night in question, counsel, now joined by counsel for another 

defendant, first objected in the correct manner but then resorted to direct coaching which the witness heard 

and used to provide himself an out.   

[Insert portions of transcript.] 

 It is clear that the witness’ response was simply an echo of his counsel’s speaking objection.  As 

a result, undersigned counsel was unable to elicit a true, unadulterated response from Mr. Doe.  This is a 

permanent taint on that defendant’s testimony. 

III. Conclusion 

 The fact that undersigned counsel was able at times to secure some type of answer to a question 

after extended coaching and suggestive answers misses the point.8  It is the substance of the objection 

which violates article 1443(B), because the argumentative, suggestive, and uncooperative substance of the 

objection interrupts the flow of discovery, thereby imposing unnecessary litigation costs and judicial 

diseconomies.  For these reasons, this Court would not allow such a colloquy at trial, and article 1443 

now forbids it in deposition.  Furthermore, counsel may not strategically make extensive speaking 

objections and then use the standard ‘object to form; asked and answered’ when the examiner is forced to 

repeat the question numerous times in order to elicit a genuine response from the deponent.  Finally, 

instructions not to answer must only be based on the four reasons set forth in the rule, as codified by article 

1443(D), such as to protect a privilege.  Relevancy is not a proper reason to instruct the witness not to 

                                                         
8 For example, while Mr. Doe finally admitted the elementary truth that review of contemporaneous records aids later 

recollection, id., p. 104, lines 11–14, it took four pages of testimony to extract that simple admission, id. pp. 102–106, which 

is what article 1443(B) was amended to prevent. 



 

answer. 

 Thus far, the depositions of two out of five defendants have been taken.  Future depositions 

include those of defendants _____________, _______________, _____________.  Undersigned counsel 

anticipates that, given what transpired at Mr. Doe’s deposition, similar conduct will occur at future 

depositions, which will result in tainted testimony and obstruction of the judicial process. 

WHEREFORE, undersigned counsel respectfully requests this Court consider the issue set forth 

in the Motion and accompanying Memorandum, and render such order as may be appropriate under the 

circumstances. 
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