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I. LEGISLATION AND COURT RULES

A. Act No. 3 First Extraordinary Session

SUSPENSION OF PRESCRIPTION, PEREMPTION, AND
ABANDONMENT

Enacts Civil Code Article 3472.1 and Code of Civil Procedure Article 562

The Act enacts a new Civil Code Art. 3472.1. Para. A of the Art.
provides that, in the event the Governor declares a state of emergency or
disaster pursuant to R.S. 29:721 through :772, the Louisiana Supreme Court
may enter orders suspending all prescriptive and peremptive periods for not
more than 90 days. After that, if “necessary to preserve access to the courts,”
the Governor may issue executive orders continuing the suspension. The
suspension under this Article terminates on an order of the Supreme Court or
termination of the declared state of emergency, whichever is earlier. “Nothing
in this Article limits the authority of the governor or the legislature to act in
accordance with its authority.”

Para. B states, “The right to file any pleading subject to the suspension
as provided by Paragraph A of this Article shall terminate sixty days after the
termination of the suspension . ..”

The Act also enacts new CCP Art. 562, which provides for the
suspension of abandonment on the same terms as Civ. Code Art. 3472.1,
supra, provides for suspension of prescription and peremption.

Effective date June 25, 2020

B. Act No. 37 First Extraordinary Session

CIVIL JUSTICE REFORM ACT OF 2020

Amends and reenacts Code of Civil Procedure Articles 1732, 1733(A),
and 4873(1) and Code of Evidence Article 411, and enacts R.S. 9:2800.27,
and repeals La. R.S. 32:295.1(E)




CCP Art. 1732 Jury trial threshold

Lowers the jury trial threshold to $10,000 (exclusive of interest and costs)
with the following conditions:

a. (1) If an individual petitioner stipulates or otherwise judicially admits
60 days or more prior to trial that the amount of his/her claim does not exceed
$10,000, defendant is not entitled to a jury trial; (2) if an individual petitioner
stipulates within 60 days of trial, parties retain a right to a jury trial if they
have complied with the procedural requirements; (3) if a petitioner stipulates
within 60 days of trial that his/her claim does not exceed $10,000 as a result
of a compromise or dismissal of one or more claims or parties, a remaining
defendant is not entitled to a jury trial.

b. In a city or parish court, except for torts cases, if the petitioner
stipulates that the value of the claim does not exceed the jurisdictional limits
of that court (per CCP Arts. 4842 & 4843), there is no right to jury trial. Torts
cases are governed by the provision discussed in a, supra.

c. There is no right to a jury trial in types of cases specified in the
remainder of the Article.

CCP Art. 1733 Jury bond

a. Jury demand has to be made timely in accordance with CCP Art.
1734 and

b. In torts cases, where an individual petitioner stipulates that the cause
of action's value exceeds $10,000 but is less than $50,000, a party must file a
pleading demanding a jury trial and post a cash bond of $5,000 no later than
60 days after filing the request for jury trial. Failure to timely post the bond
is a waiver of jury demand. Court can still require additional costs/deposits.
(Presumably, the way the Article is worded, no cash bond within 60 days is
required if the claim is valued at $50,000 or more).

CCP Art. 4873 Transfer to district court provision, with waiver if not
timely filed



Within the delay allowed for answer in a trial court of limited
jurisdiction, or within ten days after answer has been filed, a party may file a
motion to transfer to district court. The motion shall include a declaration of
right to jury trial if the action had been commenced in district court and the
party’s desire to exercise the right to a jury trial. Failure to timely file such a
motion results in the case not being transferred, and there is a waiver of jury
trial.

Code Evid. Art. 411 Evidence of liability insurance

a. Court may not communicate to the jury the existence of liability
insurance unless one of the following applies:

1. A factual dispute about coverage that the jury will decide; or

1. Existence of insurance would be admissible to attack
credibility of a witness pursuant to Code Evid. Art. 607; or

iii. Cause of action asserted against the insurer only where
permitted by the direct action statute or is a bad faith claim.

b. The identity of the insurer shall not be communicated to the jury
unless the identity of the insurer would be admissible to attack the credibility
of a witness pursuant to Code Evid. Art. 607.

c. At opening and closing of trial in cases against an insurer under the
direct action statute or a bad faith claim, the court shall instruct the jury that
"there is insurance coverage for the damages claimed by the plaintiff."

La. R.S. R.S. 9:2800.27 Collateral source
1. Past medical expenses

a. Where medical expenses have been paid, in whole or in part, by a
health insurer or Medicare, the plaintiff's recovery is limited to the
amount actually paid to the health care provider by the health insurer or
Medicare plus any co-pay or deductible paid or owed by the claimant
and in addition to this amount, the court shall award 40% of the
difference between the amount billed by the provider and the amount



paid by the insurer or Medicare, subject to a possible reduction if the
defendant proves that recovery of this amount would make the award
unreasonable. The stated purpose of the 40% award is to compensate
plaintiff for the cost of procurement of the insurance.

1. The evidence that may reduce the 40% award is received only
by the court after the verdict is rendered by the jury;

i1. The jury is told only the amount billed by the provider;

iii. The jury is not told that there is insurance or Medicare that
paid some or all of the medical expenses.

b. Where medical expenses have been paid, in whole or in part by
Medicaid, the plaintiftf's recovery is limited to the amount actually paid to the
medical provider by Medicaid, and any applicable cost sharing amounts paid
or owed by the claimant.

c. Medical expenses paid by other than an insurer

1. Plaintiff may recover amounts paid, amounts remaining owed
to a provider (including amounts subject to a lien).

ii. Court makes this determination as it does with the
determination regarding reduction of the 40% award, supra.

d. Where medical expenses are paid pursuant to the Louisiana Workers'
Compensation Law, a claimant's recovery of medical expenses is limited to
the amount paid under the medical payment fee schedule.

2. This provision does not apply to the Governmental Liability Act or Medical
Malpractice Act.

La. R.S. 32:295.1(E) Seat Belt: Seat belt gag rule is repealed. See also Act
No. 36, repealing La. R.S. 32:295.1(E).

Effective date: Effective on January 1, 2021 and shall not apply to a cause
of action arising or action pending prior to January 1, 2021.



C. Act No. 13 Regular Session
SIGNING OF CIVIL PLEADINGS
Amends and re-enacts CCP Art. 863(A)

Art. 863(A) is amended as follows:

A. Every pleading of a party represented by an attorney shall be signed by at
least one attorney of record in his individual name, whose physical address
for service of process shall be stated. A party who is not represented by an
attorney shall sign his pleading and state his physical address for service of
process. If mail is not received at the physical address for service of
process, a designated mailing address shall also be provided.

D. Act No. 25 Regular Session
RECORD KEEPING BY CLERKS OF COURT
Repeals La. R.S. 38:1501 and R.S. 51:282

Eliminates requirement that clerks of court must keep certain records—
38:1501 (“book of drainage records”) and 51:282 (“certificate setting forth the
name under which the business is to be conducted and the real full name of
the person owning, conducting or transacting the business, with the post office
address of such person”).

Effective date August 1, 2020

E. Act No. 26 Regular Session

LIVINGSTON PARISH CLERK OF COURT’S PURCHASE OF
AUTOMOBILE

Amends and reenacts R.S. 13:783(D)(1)(a)(iii) and repeals R.S.
13:783(D)(5)

Adds the Livingston Parish clerk of court to the list in R.S.
13:783(D)(1)(a)(ii1)) of those “exempt from obtaining consent from the
governing authority to purchase an automobile for office use.” The others are




the Clerks of Court of East Feliciana, West Feliciana, and St. Landry Parishes.
The limit on the amount the Livingston Parish clerk may spend (amount not
to exceed nineteen thousand five hundred dollars) also was repealed.

Effective date Aug. 1, 2020

F. Act No. 37, Regular Session
MUNICIPAL AND TRAFFIC COURT OF NEW ORLEANS
Amends and reenacts R.S. 13:2492 and 2495

The Municipal and Traffic Court of New Orleans shall consist of eight
judgeships through December 31, 2020. Thereafter it shall consist of seven
judgeships.

(2) Each judge shall be an attorney at law elected by the qualified electors of
the parish of Orleans. Each judge shall not be less than thirty years of age.
Each judge shall have practiced law in the state for at least eight years
preceding his election and shall be domiciled in the parish of Orleans for at
least two years prior to his election.

(3) Each judge shall preside over a separate and distinct division of the

court.

(4) Through December 31, 2020, the divisions of the court shall be
designated alphabetically as Division "A", Division "B", Division "C",
Division "D", Division "E", Division "F", Division "G", and Division "H".
(5) Division "H" and the judgeship for Division H shall be abolished
December 31, 2020, effective at midnight. The other divisions shall remain
unchanged as previously designated Divisions "A" through "G".

(6) A vacancy in Divisions "A" through "G" shall be filled by election to
that division as provided in this Section.

The amendments also provide regarding salaries of judges and the clerk of
court.

Effective date June 4, 2020




G. Act No. 44 Regular Session

EXEMPTIONS OF FUNDS RECEIVED FROM GOVERNMENT DUE
TO EMERGENCY EVENT

Enacts R.S. 13:3881(A)(10) and R.S. 20:34

A. The following income or property of a debtor is exempt from seizure under
any writ, mandate, or process whatsoever, except as otherwise herein
provided:

* %k ok

(10) Any consumer stimulus payments directly received by the debtor
pursuant to federal law enacted to provide for COVID-19 relief, except
for seizure of spousal or child support payments. This Paragraph shall
not apply to payments received by the debtor as unemployment
compensation.

R.S. 20:34 is hereby enacted to read as follows: (THIS IS AN EXCERPT,
NOT ALL OF THE STATUTE).

* k%

C. Any governmental payments, grants, or loans received as a result of
an extraordinary emergency event by any natural or juridical person
who is a citizen of the United States and domiciled in this state:

(1) After receipt by the person, are exempt from seizure, sale,
attachment, or restraint under any writ, mandate, or order, except for
the payment of alimony and child support as may be otherwise allowed
by law and except to the extent of the balance due on debt secured by a
security interest granted in such governmental grants, payments, or loans
that the person granted after the extraordinary emergency event.

(2) Prior to the extraordinary emergency event may not be assigned
by such person designating such payments, grants, or loans as security
for the payment of any debt existing prior to the extraordinary




emergency event for which the governmental payment, grant, or loan was
made.

D.(1) After receipt by the person, all governmental grant funds,
payments, or loan proceeds shall continue to be exempt from seizure and
shall retain their exempt status as provided in Paragraph C, provided
that the grant funds, payments, or loan proceeds are held separately in
an account used exclusively for this purpose and expressly identified as
an account opened under this Section.

Effective date June 4, 2020

H. Act No. 205 Regular Session

CHANGES NAME OF SLIDELL CITY COURT

Amends and reenacts R.S. 13:1875(13), 1899(J), 2080.1(B), 2106(A) and
(B), 2487.1, 2487.17, 2586(C)(6)(c), and 5202(E), R.S. 15:254.7, and Code
of Civil Procedure Articles 4843(H), 4844(A)(6), and 4847(A)(6)

The name of the City Court of Slidell is changed to the City Court of East St.
Tammany.

Effective date June 11, 2020

I. Act No. 232 Regular Session
FILING FEES IN THE 26™ JDC
Amends and reenacts R.S. 13:970(K) and (L)

K. The clerk of court . . . shall “collect from every person filing any type of
civil suit or proceeding, who is not otherwise exempted by law from the
payment of court costs or subject to the provisions of Louisiana Code of
Civil Procedure Article 5181 et seq., a fee to be determined by the judges
of the district, sitting en banc, which shall not exceed fifteen dollars.”

L. Additionally, in civil and criminal cases the Webster Parish Police Jury
shall be paid two dollars and fifty cents per thirty-one-line legal size page and




fifty cents per page for copies for all testimony transcribed by the court
reporters.n-eivib-appealscases, the two-dolar and tifty cent per page

otion ] Lios £ e C three hundred £
pages—This charge shall be taxable as court costs and shall be advanced to the
court reporter assigned to the case for delivery to the Webster Parish Police
Jury for deposit in the clerk of court reporter's fund.

Effective date Aug. 1, 2020

J. Act No. 237 Regular Session
JUROR COMPENSATION
Amends and reenacts R.S. 13:3049(B)(2)(a)

(2)(a) Except as provided by special law, the jurors in civil cases who attend
may demand and receive twenty—frve fifty dollars for each day of attendance
in court and sixteen—eents an amount equal to the rate in effect for state
officials for each mile necessarily traveled in going to and returning from the
courthouse . . . .

Effective date Jan. 1, 2021

K. Act No. 258 Regular Session

SUPPORTED DECISIONMAKING AGREEMENT ACT

Enacts Code of Civil Procedure Article 4541(A)(11) and Chapter 24-A of
Title 13 of the La. R.S., to be comprised of R.S. 13:4261.101 through
4261.302

Art. 4541. Petition for interdiction

A. Any person may petition for the interdiction of a natural person of the age
of majority or an emancipated minor. The petitioner shall verify the petition
and, to the extent known, shall set forth the following with particularity:

* % %
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(11) A description with particularity of the petitioner's efforts to
use less restrictive means before seeking interdiction, including all of the
following:

(a) The less restrictive means for meeting the defendant's needs
that were considered or implemented.

(b) If a less restrictive means was not considered or implemented,
the reason that the less restrictive means was not considered or
implemented.

(¢) The reason a less restrictive means is insufficient to meet the
needs of the defendant.

La. R.S. 13:4261.101 through 4261.302 is added--The Supported
Decisionmaking Agreement Act

Effective date Aug. 1, 2020

L. District Court Rule/Appendix 3.5
AUDIO-VISUAL COURT PROCEEDINGS RULE/APPENDIX

Creates a new Audio-Visual Court Proceedings Rule/Appendix 3.5 to replace
Rule/Appendix 15.3 (“Audio-Visual Appearances by Defendant™) to provide
rule for civil proceedings, and not just current criminal proceedings rule. Rule
3.5 is now in Title I, which applies to all proceedings (not just criminal
matters), and all current content from old Appendix 15.3 will be moved to
new Appendix 3.5.

Additionally, the title of Chapter 3 of Title I is changed from “Judges
and Facsimile Transmissions to the Court” to “Judges, Facsimile
Transmissions to the Court, and Technology-Related Rules.”

Rule 3.5: Simultaneous Appearance by a Party or Witness by Audio-
Visual Transmission

Courts may authorize simultaneous appearance by a party or witness by
audio-visual transmission as allowed by law and/or by order of the
Louisiana Supreme Court. See Appendix 3.5 for courts enacting rules

11




related to simultaneous appearance by a party or witness by audiovisual
transmission.

Comments

(a) This Rule and its accompanying Appendix replace former Rule 15.3
and Appendix 15.3.

(b) La. Code. Crim. Proc. arts. 522, 551, and 553 address audio-visual
appearance through simultaneous transmission in criminal proceedings.
(c) See Orders of La. Supreme Court, April 6, 2020 and April 22, 2020,
referencing remote proceedings, and that the consent in civil matters
required in Section 6 of the Court’s April 6, 2020 Order shall not be
unreasonably withheld by any party, which shall be enforced by the trial
judge pursuant to the authority granted by Louisiana Code of Civil
Procedure Article 191, or as expressly provided by law.

M. Rule 46.0
“Filing of Pleadings; Required Exhibits [in Adoption Proceedings]”

Amends the Rule to add a new Appendix in which individual district courts
may include any court-specific rules applicable to juvenile adoption
proceedings.

Thanks to Professor Bill Corbett for his work on legislation and court rules.
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“Civil Justice Reform Act of 2020”

Summary Page

Jury Trial Threshold—$10K, so a $15K minimum policy is a jury trial. Provides for
transfer from City Court to JDC. If plaintiff stipulates that case is worth between $10K—
$50K, requesting party must post a $5K cash bond within 60 days of jury request or waive
jury trial; court may increase $5K amount when case set for trial.

. Direct Action (liability insurance)—amends CE art. 411; existence of insurance coverage
inadmissible, with exceptions. Allows for evidence re existence of coverage as per CE art.
607 (attacking credibility) or if there is a factual dispute related to coverage. However, “In
all cases brought against an insurer pursuant to R.S. 22:1269 [direct action statute] or 1973
[22:1973 main “bad faith” statute], at the opening and closing of trial, the court shall read
instructions to the jury that there is insurance coverage for the damages claimed by
plaintiff.” Cannot tell jury identity of insurer except per CE art. 607 (attacking credibility).

Collateral Source—Applies to past medicals only. “Cost sharing” amounts are co-pays,
deductibles, and other amounts actually paid or owed by plaintiff. “Cost of procurement”
defined to include “cost of procurement of the award of medical expenses, including but
not limited to contracted attorney fees and health insurance premiums paid.” In cases where
private insurance or Medicare (not WC or Medicaid) has paid medical expenses o/b/o
plaintiff in an amount that is less than billed amount, plaintiff may only recover the
“amount actually paid” + “cost sharing amounts;” PLUS the “court shall award” to
plaintiff an amount equal to 40% of the spread (difference between billed amount and
insurer paid amount) unless award is “unreasonable.” In Medicaid cases, only get “paid
amount” + “cost sharing amount.” Out-of-network providers who issue liens are not subject
to reduction of “amounts remaining owed” to medical provider. WC is current law—no
collateral source. All of the specified reductions / calculations are done post-trial by court
(except in Medicaid cases), and “jury shall be informed only of the amount billed by a
medical provider for medical treatment.” Does NOT change a health care provider’s
statutory lien rights or contractual agreements with a patient/plaintiff. Does NOT apply to
med mal cases (both private and state suits) or “Louisiana Governmental Claim Act” suits.

Seat Belt Use—inadmissibility is repealed; therefore, evidence of seatbelt non-use is
potentially admissible.

Effective Date—01/01/2021; prospective only. Applies to causes of action after
01/01/2021.
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Introduction - The Collateral Source Rule

The collateral source rule covers a broad array of economic benefits. This jurisprudential
rule prevents a Defendant from gaining an offset if its conduct results in liability for Plaintiff’s
damages. For example, a tortfeasor cannot obtain credit for unemployment compensation,
sick pay, vacation pay, Social Security, pension and retirement, and gratuitous benefits,
under the rule. Past medical bills, which are usually a part of personal injury suits, have been the
subject of many court decisions on collateral source. These special damages and their
jurisprudential evolution are discussed below, along with the new statute, La. R.S.
9:2800.27, which was part of Act 37 of 2020 known as the Civil Justice Reform Act of 2020.

I. Collateral Source — The Rule defined

“Under the collateral source rule, a tortfeasor may not benefit, and an injured plaintift’s
tort recovery may not be reduced, because of monies received by the plaintiff from sources
independent of the tortfeasor’s procuration or contribution.” Louisiana Dep’t of Transp. & Dev.
v. Kansas City S. Ry. Co., 02-2349 (La. 5/20/03), 846 So. 2d 734, 739; Bozeman v. State, 03-1016
(La. 7/2/04), 879 So. 2d 692, 698. The collateral source rule is both a rule of evidence (evidence
of monies received is inadmissible) and of damages (damages may not be reduced by monies
received).

A. The history, reasons for, and requirements of, the collateral source rule

Several public policy concerns support the collateral source rule. The tortfeasor should not
gain an advantage from independent benefits provided to a plaintiff, and without the rule, victims
would be dissuaded from purchasing insurance or pursuing other forms of available
reimbursement. Kansas City, 846 So. 2d at 739. The major policy reason, however, for applying

the rule to damages is tort deterrence. “The underlying concept is that tort damages can help to
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deter unreasonably dangerous conduct. Tort deterrence has been an inherent, inseparable, aspect
of the collateral source rule since its inception over one hundred years ago.” Bozeman, 879 So. 2d
at 700. See also Bellard v. Am. Cent. Ins. Co., 07-1335 (La. 4/18/08), 980 So. 2d 654, 668;
Cutsinger v. Redfern, 08-2607 (La. 5/22/09), 12 So. 3d 945, 952.

The focus of the analysis is on the nature of any reduction vis-a-vis the tortfeasor. Kansas
City, 846 So. 2d at 744; Bozeman, 879 So. 2d at 703; Bellard, 980 So. 2d at 670, n.6. Any possible
windfall should inure to the benefit of the victim, rather than the tortfeasor. The risk of double
recovery is preferable to allowing the tortfeasor to escape full responsibility. Kansas City, 846 So.
2d at 743-44.

The collateral source rule was clarified in several decisions post-Bozeman. In Bellard and
Cutsinger, the plaintiffs settled with the tortfeasor before trial. The issue was whether an uninsured
motorist carrier was entitled to a credit for medical and disability wage benefits paid to or on behalf
of the injured plaintiff by a worker’s compensation insurer. Application of the collateral source
rule in that situation would have allowed the plaintiff to recover the same damages twice—a true
double recovery—first from the worker’s compensation insurer and then again from the uninsured
motorist carrier. The Court found the rule does not operate to override the principles of solidary
liability, especially when the tortfeasor would not be affected. A comparable result was reached
in Hoffman v. Travelers Indem. Co. of Am., 13-1575 (La. 5/7/14), 144 So. 3d 993, where the Court
was called upon to determine the meaning of “incurred” under the medical payments coverage of
an uninsured motorist policy. Notably, there was no mention of a tortfeasor and both decisions
involved first-party contractual language.

Bellard, Cutsinger, and Hoffman differed from Bozeman in that they involved contractual

obligations independent of the tortfeasor. The tortfeasor was in no way affected by the interplay
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between the insurers. Thus, the guiding principles are:

After Bozeman, two primary considerations guide our determination with respect

to the collateral source rule. The first consideration is whether application of the

rule will further the major policy goal of tort deterrence. The second consideration

is whether the victim, by having a collateral source available as a source of

recovery, either paid for such benefit or suffered some diminution in his or her

patrimony because of the availability of the benefit, such that no actual windfall or

double recovery would result from application of the rule.

Bellard, 980 So. 2d at 669.

The second consideration focuses on the source of, and facts surrounding, the benefit. Of
the three variations to the collateral source rule as it applies to medical expenses, Louisiana
embraces the benefit of the bargain approach and compensates the plaintiff the full value of his
medical expenses, including the “write-off” amounts, if the plaintiff has paid “some consideration
for the benefit.” Bozeman, 879 So. 2d at 703. When a write-off or other benefit occurs, the
collateral source rule applies to damages recoverable against the tortfeasor if (1) the tortfeasor did
not procure or contribute to the benefit, and (2) the plaintiff gave some form of consideration, i.e.,
the plaintiff’s patrimony has been diminished, to obtain the benefit.

Bozeman discusses a diminution of the plaintiff’s patrimony “in some way.” Id. at 706.
This diminution is commonly found in insurance premiums but has been held to extend to, for
example, co-pays for charitable services and Medicare. Howard v. National Union Fire Insurance
Company of Pittsburgh, Pa., 17-1221 (La. App. 1 Cir. 2/16/18); 243 So. 3d 4; Powell v. Chabanais
Concrete Pumping, 11-408 (La. App. 5th Cir. 12/28/11), 82 So. 3d 548, 561 (co-pay made at time
of charitable medical service sufficient diminution to justify collateral source rule); Guilbeau v.

Bayou Chateau Nursing Center, 05-1131 (La. App. 3d Cir. 5/17/06), 930 So. 2d 1167 (contribution

to Medicare sufficient diminution).
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B. “Foresight” is not a requirement of the rule

Defendants may argue there is some requirement that the plaintiff have “foresight” to
obtain the benefits before the incident necessitating them. This condition does not exist anywhere
in Bozeman’s holding, 879 So. 2d at 706:

However, in those instances where plaintiff’s patrimony has been diminished in

some way in order to obtain the collateral source benefits, then plaintiff is entitled

to the benefit of the bargain and may recover the full value of his medical services,

including the “write-off” amount.

Nor has foresight been a requirement in other cases. In Louisiana Dep’t of Transp. & Dev.
v. Kansas City S. Ry. Co., 02-2349 (La. 5/20/03), 846 So. 2d 734, a train derailed in Shreveport in
1966, and the hazardous chemicals it was carrying were buried on site. Years later in the process
of building Interstate 49, the DOTD discovered the environmental pollution and paid millions of
dollars to clean it up. The Federal Highway Administration reimbursed the DOTD 90% of the
remediation costs. The DOTD thereafter sued Kansas City Southern Railway Co. (“KCS”) to
recover the clean-up costs, alleging that KCS polluted the site. The Court held the DOTD could
seek judgment against KCS for the full measure of damages caused by its pollution. In so holding,
the Court relied on a number of out-of-state cases where the collateral benefit was obtained after
the incident. First, a tort occurs; next, the injured party acquires third party funds to remedy the
damage; finally, the injured party sues the tortfeasor for the full extent of damages. Id. at 742—43.

To require that the tort victim obtain the collateral benefit before the tort occurs flies in the
face of Bozeman and other cases justifying the collateral source rule. Bozeman focused on the
purpose of the collateral source rule—tort deterrence.

C. Medical bills

Occasionally, for causes of action before 2021, a defendant may argue that allowing a

plaintiff to recover the write-off amount would create a system where a doctor or attorney can
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inflate the cost of healthcare, a baseless charge that indicts the ethics of two professions in one
statement. In a typical case, for example, inflated medical bills would be the result of collusion
between three separate entities: plaintiff’s attorney, the prescribing physician, and another medical
provider rendering a service for, say, imaging studies or physical therapy.

Certainly, the greater the plaintiff’s damages, the greater fee the attorney would receive
under a contingency fee arrangement. But such a one-sided view fails to take into account the
inherent risk of a contingency fee contract. Recovery is never guaranteed. The contingency fee
attorney has an incentive to not be solely or jointly responsible for unnecessary medical bills that
the attorney or the client will ultimately pay. Also, the defense argument presumes that a health
care provider, and any prescribed third-party provider such as a therapist, imaging facility, or
surgeon will needlessly increase treatment, services, or surgery.

If there ever arises a scenario in which a medical provider has inflated its bills solely to
benefit a litigant, the scenario should be treated like Louisiana law treats overtreatment. It is well
established that a tortfeasor is liable for unnecessary treatment or overtreatment unless the
tortfeasor can show the plaintiff underwent the treatment in bad faith. Orgeron v. Prescott, 93-
926 (La. App. 5th Cir. 1994), 636 So. 2d 1033, 1041; Mack v. Wiley, 07-2344 (La. App. 1st Cir.
5/2/08), 991 So. 2d 479, 489. The reason for the rule is that as between the victim and the
tortfeasor, the root cause for the excessive expenses is attributable to the party whose fault caused
the injury. Hillebrandtv. Holsum Bakeries, Inc., 267 So. 2d 608, 609—10 (La. App. 4th Cir. 1972).
It is the defendant’s burden to prove the plaintiff in bad faith accepted treatment from a doctor who
unreasonably inflated the charges, and if proven, the medical bills would presumably be reduced

to some extent.
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D. Application of the Collateral Source Rule

From an evidentiary perspective, the collateral source rule prohibits the introduction of
evidence that plaintiff received benefits or payments from a collateral source. Bozeman, 879 So.
2d at 699. From a damages perspective, “amounts a tort victim receives from collateral sources
(those independent of the tortfeasor) will not reduce the victim’s recovery against the tortfeasor.”
Frank L. Maraist & Thomas C. Galligan, Jr., Louisiana Tort Law § 7:02[5] (2d ed. 2014). Justice
Knoll, concurring in Bozeman, noted there are many forms of collateral source benefits, such as
Medicare, Medicaid, private insurance, payment of wages, worker’s compensation, sick pay,
pension, Social Security, and gratuitous benefits. Bozeman, 879 So. 2d at 706. In other words,
the rule is properly viewed as an over-arching presumption with limited exceptions carved out.

Medicaid, for example, is one such exception, “because no consideration is provided for
the benefit.” Id. at 705. In Hoffman v. 215" Century North America Insurance Co. 14-2279 (La.
10/2/15), 209 So. 3d 702, the Louisiana Supreme Court held that an attorney-negotiated discount
is an exception to the collateral source rule. However, post-Hoffman, an appellate court concluded
that the collateral source rule applied to a plaintiff whose personal negotiation with the health care
provider resulted in a reduced rate for medical expenses because of immediate payment. Lockett
v. UV Insurance Risk Retention Group, Inc. 15-166 (La. App. 5th Cir. 11/19/15), 180 So. 3d 557,
568. Also, the Supreme Court recently held that worker’s compensation medical payments are
another exception to the collateral source rule. Because the discount in medical expenses paid by
worker’s compensation is not payment by a collateral source, the jury may only receive evidence
of the compensation payments. Simmons v. Cornerstone Investments, LLC 18-0735 (La. 5/8/19),

282 So. 3d 199.
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In the usual tort case, application of the collateral source rule should not be a troublesome
issue. As a recognized rule of evidence and damages, the district court should (1) exclude (or
ignore in the case of a bench trial) evidence of any collateral source benefits, and (2) allow the tort
victim to recover the full value of the medical charges or wage loss, whatever the case may be. If
the collateral source is Medicaid, it is simply recognized, per Bozeman, that the plaintiff can only
recover the discounted charges. Similarly, if the collateral source is an attorney-negotiated
discount or worker’s compensation, under Hoffman and Simmons, the plaintiff can only recover
the discounted charges.

The decision on whether the rule applies should be made by the district court prior to trial,
such as by motion for summary judgment or motion in limine. As observed by the Third Circuit
in Francis v. Brown, 95-1241 (La. App. 3d Cir. 3/20/96), 671 So. 2d 1041, 1047-48, allowing a
jury to hear evidence that the plaintiff’s attorney provided funds for the plaintiff’s medical
expenses is inherently prejudicial. In fact, evidence of any collateral payments, not just attorney
provided funds, can be prejudicial. Maraist discussed this notion with regard to evidence of
worker’s compensation payments. In a tort proceeding, Louisiana Code of Evidence article 414
prohibits introduction to the jury of evidence of the nature and extent of a worker’s compensation
claim or of payment of past or future worker’s compensation benefits. As Maraist explained,
“IbJecause the ‘limiting instruction’ usually is considered ineffective, special legislation has been
adopted to insulate a jury deciding the employee’s tort claim from evidence of the compensation
claim.” Frank L. Maraist, et al., 19 La. Civ. L. Treatise, Evidence and Proof § 5.10 (2d ed.). Jurors
will surely be confused and/or prejudiced by arguments directed to application of the collateral

source rule, and for that reason, it should be treated as a legal question to be decided by the court.
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I1. Medical Bills after the Civil Justice Reform Act of 2020

La. R.S. 9:2800.27 only legislates past medical expenses. It does not affect future medicals
or any other damages. The statute defines terms that are critical to the analysis of allowable past
medical bills for a cause of action arising after 2020. For example, the “cost of procurement” is
defined to include “cost of procurement of the award of medical expenses, including but not limited
to contracted attorney fees and health insurance premiums paid.”

The statute’s biggest change from the jurisprudential collateral source rule is in cases where
private health insurance or Medicare (not worker’s compensation or Medicaid) has paid plaintiff’s
medical expenses in an amount that is less than the billed amount. In such cases, the plaintiff may
only recover the “amount actually paid to the contracted medical provider by a health insurance
issuer or Medicare” plus “cost sharing amounts.” Importantly, in those cases, the
“court shall award” to plaintiff an amount equal to forty percent (40%) of the spread, which is the
difference between the billed amount and the insurer paid amount, unless that is “unreasonable.”

Example: In-network doctor charges $200 for an office visit. Patient pays $50 copay.

Medicare or private health insurer pays $25 contracted rate. Remainder is
written off. Plaintiff’s recovery = 50 + 25 + .4(200 - 25). The recoverable
bill is $145.

It’s difficult to envision a situation where forty percent can be held unreasonable because
(1) it is the legislature’s default award for costs of procurement, (2) case prosecution costs always
include attorney fees and case costs which will frequently exceed forty percent, (3) health
insurance premiums must be considered as well, and (4) pre-2021 causes of action involving health
insurance and Medicare are subject to one hundred percent recovery of the billed amount.

Therefore, as a practical matter, the forty percent amount “shall,” and likely will, be awarded in

€very casc.
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The current jurisprudential rule is statutorily maintained in many areas. For example, in
Medicaid cases, the plaintiff may recover only the “paid amount” and any “cost sharing amount.”
Any medical bills paid under the worker’s compensation schedule are recoverable only in the
amount of that schedule. Out-of-network or non-contracted medical providers who have a
“contractual or statutory privilege, lien, or guarantee” are not subject to reduction of “amounts
remaining owed.” In other words, nothing in the law affects a health care provider’s statutory lien
rights or contractual agreements with a patient who is a plaintiff. The statute does not apply to
medical malpractice cases (both private and state suits) or “Louisiana Governmental Claim Act”
suits.

Specified reductions or calculations under the statute must be done by the court “after a
jury verdict is rendered.” The “jury shall be informed only of the amount billed by a medical
provider for medical treatment.” Accordingly, the Court’s scheduling order should include a
motion deadline so parties can present evidence related to a claimed reduction of recoverable past
medical expenses. Doing so will allow the Court, in the event of a verdict for the plaintiff, to
“receive evidence related to the limitations of recoverable past medical expenses” such as health
insurance, Medicare, statutory liens and contractual guarantees. Thus, immediately upon a jury’s
verdict, the Court can issue its ruling and timely sign a decretal judgment that includes recoverable

past medical expenses.
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